
LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for May 26, 2004 PLANNING COMMISSION MEETING

P.A.S.: Special Permit #04014 Whispering Creek Community Unit Plan

PROPOSAL: A community unit plan for 51 residential units with waiver to the
subdivision ordinance requiring a preliminary plat, to allow the
Planning Director to approve final plats and the approval of final
plats accepting the dedication of streets and private roadways
are requested. 

LOCATION: Southeast of the intersection of South112th Street and Old Cheney
Road.

WAIVER REQUESTS:

1. Requirement to submit a preliminary plat.
2. Requirement that final plats be based upon preliminary plats.
3. Requirement that final plats accepting the dedication of public

streets and private roadways go to the Planning Commission.
4. Yard setbacks.
5. Minimum lot area
6. Ornamental street lighting.
7. Sidewalks.
8. Street trees.
9. Landscape screens.
10. Block length.

LAND AREA: 203.93 acres, more or less.

CONCLUSION: This is an AGR Community Unit Plan, proposing a straight “lot and
block” plat of 51 acreage lots. Waivers requested , other then the
preliminary plat, are typical of a rural subdivision and are provided for in
the code. No bonuses are being requested.  A cluster CUP would better
meet the purpose of a Community Unit Plan and might provide some
opportunities for “Buildthrough”. The applicant had proposed an either-or
submittal that would include a cluster and a more standard lot
configuration. This plan by itself does not meet the objectives in the
zoning ordinance for CUPs. This is not being developed to “Build
Through” as required in the Comprehensive Plan and represented by the
applicant at the time of the change of zone (see attached). This plan has
many errors and omissions of required information as spelled out in the
County Engineers and Public Works and Utilities reports attached. 
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RECOMMENDATION:

Special Permit #04014  Denial

Waivers
1. Requirement to submit a preliminary plat: Approval
2. Requirement that final plats be based upon preliminary plats: Approval
3. Requirement that final plats accepting the dedication of public

streets and private roadways go to the Planning Commission  Approval
4. Yard Setbacks: Approval
5. Minimum lot area: Approval
6. Ornamental lighting Approval
7. Sidewalks Approval
8. Street trees Approval
9. Landscape screens Approval
10. Block length Approval

GENERAL INFORMATION

LEGAL DESCRIPTION: Lots 14,18, 23, 24, 25, 29, 30, 31, and 32 I.T., all located in Section
18, T9N, R8E,  Lancaster County, Nebraska. Further described in the attached legal
description. 

EXISTING ZONING: AGR Agriculture Residential

EXISTING LAND USE: Farmland

SURROUNDING LAND USE AND ZONING:  
North: Ag land, zoned AG Agriculture
South: Five acreages abutting to the south, Ag land to the south, Hidden Valley Golf Course
to the southwest; zoned AG Agriculture 
East: Agriculture, Zoned AG Agriculture
West: Agriculture and acreages (Hidden Valley Estates), Zoned AG Agriculture and AGR
Agriculture Residential

HISTORY: Zoned AGR in November 2002 (CZ 3370).
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COMPREHENSIVE PLAN SPECIFICATIONS: This area is shown as Low Density
Residential on the Land Use Plan (pg F 23). This is in the Lincoln growth Tier II (25-50 year
growth), about one mile outside the edge of Tier I. The 2025 Comprehensive Plan states:

Rural Lancaster County is in transition from an area of predominantly agricultural uses to an
area which includes more residential uses. Balancing the strong consumer demand for country
style living and the practical challenge of integrating acreages with traditional agricultural land
use will continue. Lands previously designated in the Comprehensive Plan or zoned for low
density residential development must be recognized. (F69)

“Currently, acreage development has occurred under two development scenarios: AG -
Agricultural District (minimum of 20 acres per lot area) and AGR - Agricultural Residential
District (minimum of 3 acres per lot area) with the possibility in both AG and AGR zoning
districts of clustering units together in order to preserve more open space and agricultural
areas and/or receive additional density bonuses under a community unit development.  The
complex issue of acreage development and other public objectives requires a large array of
land use strategies.  (F70)

Acknowledge the “Right to Farm” and preserve areas for agricultural productions throughout
the county by designating specific areas in advance for rural residential so as to limit areas
of potential conflict between farms and acreages.  (F70)

Specific areas will be designated so that approximately 6% of the total population in the
County can be accommodated on acreages. Grouping acreages together in a specific area
enables services to be provided more efficiently, such as reducing the amount of paved roads,
fewer and shorter school bus routes and more cost effective rural water district service.
Grouping also reduces the amount of potential conflict points between farm operations and
acreages. (F70)

In determining areas of higher density rural acreage (200 units or more per square mile),
numerous factors will be reviewed, such as but not limited to water and rural water districts,
soil conditions, roads, agricultural productivity, land parcelization, amount of existing
acreages, and plans for urban or town development. Acreages should develop in areas that
best reflect the carrying capacity of that area for acreages.  A performance criteria should be
developed to review requests for acreage zoning and to determine where these standards
can best be met. (F70)

Development of a performance standard “point system” will allow the location of higher density
rural acreage development in either “AG” or “AGR” where the review criteria can be met.  This
allows equal treatment across the county, maximum freedom of determination of marketing
and sale, while locating those developments only in those areas where sufficient “points” can
be accumulated to justify the development at the requested location.” (F 71)
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 “New ‘urban acreage’ development should only be permitted in Tier II and Tier III area of
Lincoln and near towns under higher design standards based upon a “buildthrough” model and
without use of sanitary improvement districts. The “build through” design standards should
address, along with other items deemed necessary to the study:

• a preliminary plan lot layout that accommodates first phase low density acreages with
rural water and sewer systems.  The preliminary plat would also show future lot splits
as a second phase to permit the urban infrastructure to be built through and
urbanization to occur if and when annexed by a city or town is deemed appropriate.
The future lot splits will increase density in an urban form and provide income to
property owners to defray the increases in city taxes, services and infrastructure costs;

• a lot layout that meets the various elements of the Comprehensive Plan; and

• a development agreement that runs with the land and acknowledges that the acreage
development (i) is not entitled to extra buffering protection greater than the acreage
property lines from existing agricultural practices and from future urbanization and (ii)
waives any future right to protest the creation of lawful centralized sanitary sewer, water
and paving special assessment districts or other lawful financing methods at a later
date when urbanization is appropriate.

UTILITIES: There is no public sewer available. This area is in Lancaster Rural Water District
#1. Rural water is proposed.

TOPOGRAPHY: Gently rolling hills, falling off to the northeast

TRAFFIC ANALYSIS: Old Cheney Road is paved west and gravel east of 112th Street. Pine
Lake Road is paved west and gravel east of 112th Street. 112th and 120th streets are gravel
county roads. Old Cheney Road is shown for future grading and paving in the County
Engineers 1-6 year road program.

PUBLIC SERVICE: This area is served by the Cheney Public School District , the Bennet
Rural Fire District, and is in the Norris Public Power District service area.

REGIONAL ISSUES:  The location and timing of acreage development and farming.
Management of future Lincoln growth areas. Application of Build-Through.

ENVIRONMENTAL CONCERNS:   The soil rating is approximately 5.12 on a scale of 1 -
10 where 1-4 is prime agricultural soil. This is not prime agriculture soil. There is no FEMA
flood plain recorded on the site. There is an existing farm pond and a future NRD farm pond
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is proposed at the north end of the parcel. To prevent destruction of the NRD pond by the
sediment of erosion, particular measures must be taken.

AESTHETIC CONSIDERATIONS: na

ALTERNATIVE USES: All uses allowed in the AGR district.  

ANALYSIS:

1. This request is for a Special Permit for a Community Unit Plan for 51 acreage
residential lots and one outlot. Gravel public streets are proposed and individual sewer
and Rural water are proposed.

2. While the Comprehensive Plan shows the area as Low Density Residential, this
development does not conform to the language that calls for Build-Through design.

 
3. At the time of the change of zone request in 2002, the applicant committed to plat this

to a Build-Through model, see attached letter of June 3, 2002. This bears no reflection
of Build-Through.

4. Waivers are requested for street lights, sidewalks, block length, street trees, and
screening.  These are typical waivers required, provided for and appropriate for
agriculture/acreage clusters.

5. Pursuant to §26.31.015 “Coordinating Subdivision and Community Unit Plan, Planned
Unit Development, Special Permit and Use Permit” of the Land Subdivision Ordinance
the applicant requested a waiver to the requirement for a preliminary plat, and to allow
the Planning Director to approve administrative final plats and the approval of
administrative final plats accepting the dedication of streets and/or private roadways.
In an effort to streamline the development review process and coordinate the review
of the special permit and preliminary plat, the Planning Department supports this
waiver request.

6. The County Engineer’s memo of March 26, 2004 notes about 18 items of revision and
corrections required. The most significant issue is the requirement that the developer
re-grade and pave S. 112th and S.  120th along the frontage of the subdivision, due to
the traffic impact of this number of lots/dwellings. 

7. LES is requesting easements.
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8. Health Department notes the water supply by Lancaster Rural Water is adequate.
There are issues for wastewater siting that may limit the build ability of some lots. They
also recommend a 300' buffer between the gas line and any occupied structure.

9. Public Works and utilities notes errors and lack of information. See their attached
report.

10. The allowed density for this CUP with public streets is calculated at 57 units. The
applicant is requesting 51 dwelling units.

If the Planning Commission and City Council choose to approve this CUP, the following
conditions are suggested.

CONDITIONS:

Site Specific:

1.   After the applicant completes the following instructions and submits the documents and
plans to the Planning Department office and the plans are found to be acceptable, the
application will be scheduled on the City Council's agenda:

1.1 Revise the site plan to:

1.1.1 Include in the waiver notes the preliminary plat.

1.1.2 Revise the drainage calculation of culvert ‘E’.

1.1.3 Revise the street profiles to the satisfaction of Public Works.

1.1.4 Show the 100 year flood elevations and calculations.

1.1.5 Provide conformation that the NRD pond is designed for this
developments detention.

1.1.6 Show the NRD flood pool elevations.

1.1.7 Show the easements required by LES in their memo of March 22.

1.1.8 Show the revisions required in the County Engineers memo dated
March 26, 2004;
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1) Right-of-way dedication along South 112th Street and Old
Cheney Road that equals to 60 feet from the section line.

2) General Note #12 shall also be on the Final Plat dedication
when processed.

3) Developer shall be responsible for installation of all traffic
control devices and street identification signs.

4) The centerline radius for Curve “A” is too small. The minimum
is 200 feet.

5) The surfacing radii on intersections with either South 120th

Street or Old Cheney Road should be 50 feet.

6) All lots around the proposed NRD pond shall have minimum
building elevations shown of 1304.50.

7) Access to Outlot A shall be limited to one which would be onto
South 1120th Street.

8) All culverts shall have either a flared-end section or concrete
headwall on inlet.

9) There appears no reason for the 30 feet wide Storm Sewer
Easement centered on many lot lines.

10) Culvert “E” drainage area does not include the area west of
South 112th Street.

11) The south end of Waters Edge Drive requires a 30 feet
radius temporary turnaround and 22 feet Type III Barricades

12) The cul-de-sac of Greyhawk Circle should be graded to
match the existing ground

13) On culvert “G”, the headwater for the 10 year storm is above
the shoulder elevation , and for the 100 year storm is over the
road. The culvert calculations show no roadway overtopping.

14) A culvert is needed under Deerfield Trail approximately 200
feet west of South 120th Street.
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15) On Culvert “D”., the headwater for the 10 year storm is over
the road. Te culvert calculations show no roadway overtopping.

16) On Culvert “B”, the headwater for the 100 year storm is over
the road. The culvert calculations show no roadway overtopping.

17) Culverts that extend outside of the right-of-way shall have
permanent easements to allow for future maintenance.

18) Due to the significant impact to South 112th Street and South
120th Street from this large development, the developer shall re-
grade and pave both streets along the frontage of the
subdivision.

1.1.9 Revise the name of Pebble Ridge Road to Aspen Canyon Road as
requested by the 911 Center. 

2. This approval permits 51 dwelling units and the following modifications and waivers:

2.1 Minimum lot area

2.2 Yard setbacks

2.3 Ornamental lighting

2.4 Sidewalks

2.5 Street Trees

2.6 Landscape trees

2.7 Requirement to submit Preliminary Plat.

2.8. Grant authority to the Planning Director to approve a final plat based upon the
approved CUP. 

2.9 Grant authority to the Planning Director to approve a final plat accepting the
dedication of private roadways.

2.10 The waiver of the preliminary plat shall only be effective for a period of ten years
from the date of the city's approval, and shall be of no force or effect thereafter.
If any final plat on all or a portion of the approved community unit plan is
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submitted five years or more after the effective date of the community unit plan,
the city may require that a new community unit plan be submitted, pursuant to
all the provisions of Section 26.31.015.  A new community unit plan may be
required if the subdivision ordinance, the design standards, or the required
improvements have been amended by the city; and as a result, the community
unit plan as originally approved does not comply with the amended rules and
regulations.

2.11 Block length on the boundary of the subdivision and on S 114th Street and S.
117/Waters Edge Drive.

3. Final Plats will be approved by the Planning Director after:

3.1 The subdivider has completed or posted a surety to guarantee the completion
of the private roadway improvements, drainage facilities, land preparation and
grading, sediment and erosion control measures,  drainageway improvements,
temporary turnaround and barricades, and street name signs, and clear posting
of the gas line.

3.2 The subdivider has signed an agreement that binds the subdivider, its
successors and assigns:

3.2.1 To submit to the Director of Public Works a plan showing
proposed measures to control sedimentation and erosion and
the proposed method to temporarily stabilize all graded land for
approval.

3.2.2 To complete the private improvements shown on the Community
Unit Plan.

3.2.3 To maintain the outlots and private improvements on a
permanent and continuous basis.  However, the subdivider may
be relieved and discharged of this maintenance obligation upon
creating in writing a permanent and continuous association of
property owners who would be responsible for said permanent
and continuous maintenance.  The subdivider shall not be
relieved of such maintenance obligation until the document or
documents creating said property owners association have been
reviewed and approved by the City Attorney and filed of record
with the Register of Deeds.
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3.2.4 To submit to the lot buyers and home builders a copy of the soil
analysis.

3.2.5 To submit to the lot buyers and home builders within 300' of the
gas pipeline a notice and map of the pipelines use and location.

3.2.5 To pay all improvement costs.

3.2.6 To comply with the provisions of the Land Preparation and
Grading requirements of the Land Subdivision Ordinance.

3.2.7 To protect the trees that are indicated to remain during
construction and development.

3.2.8 To properly and continuously maintain and supervise the private
facilities which have common use or benefit, and to recognize
that there may be additional maintenance issues or costs
associated with providing for the proper functioning of storm
water detention/retention facilities as they were designed and
constructed within the development, and that these are the
responsibility of the land owner.

3.2.9 To relinquish the right of direct vehicular access to 112th Street
except for Whispering Creek Drive and Aspen Canyon Road, to
120th Street except for Deerfield Trail and Waters Edge Drive,
and to Old Cheney Hill.

3.2.10 To complete the street surfacing, and temporary turnarounds and
barricades located at the temporary dead-end of the streets shown on
the final plat within two (2) years following the approval of this final plat.

  
3.2.11 To complete the public water distribution system to serve this plat within

two (2) years following the approval of this final plat. 

3.2.12 To complete land preparation including storm water detention/retention
facilities and open drainageway improvements to serve this plat prior to
the installation of utilities and improvements but not more than two (2)
years following the approval of this final plat

3.2.13 To complete the installation of the street name signs within two (2) years
following the approval of this final plat.
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3.2.14 To complete the installation of the permanent markers prior to
construction on or conveyance of any lot in the plat. 

3.2.15 To complete the installation of temporary turnarounds and barricades
located at the temporary dead-end ofthe street or post a surety to
guarantee the installation.  The installation is to be completed within two
years following the Planning Commission's approval of this final plat.

3.2.16 To complete any other public or private improvement or facility required
by Chapter 26.23 (Development Standards) of the Land Subdivision
Ordinance in a timely manner which inadvertently may have been
omitted from the above list of required improvements.

3.2.17 To submit to the Director of Public Works a plan showing
proposed measures to control sedimentation and erosion and
the proposed method to temporarily stabilize all graded land for
approval.

3.2.18 To complete the public and private improvements shown on the
Community Unit Plan.

3.2.19 To retain ownership of or the right of entry to the outlots in order
to maintain the outlots and private improvements on a permanent
and continuos basis and to maintain the plants in the medians
and islands on a permanent and continuous basis.  However, the
subdivider may be relieved and discharged of this maintenance
obligation upon creating, in writing, a permanent and continuous
association of property owners who would be responsible for
said permanent and continuous maintenance.  The subdivider
shall not be relieved of such maintenance obligation until the
private improvements have been satisfactorily installed and the
documents creating the association have been reviewed and
approved by the City Attorney and filed of record with the
Register of Deeds.

3.2.20 To protect the trees that are indicated to remain during construction and
development.

3.2.21 To properly and continuously maintain and supervise the private facilities
which have common use or benefit, and to recognize that there may be
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additional maintenance issues or costs associated with providing for the
proper functioning of storm water detention/retention facilities as they
were designed and constructed within the development, and that these
are the responsibility of the land owner.

3.2.22 To maintain County roads until the County Board specifically accepts the
maintenance.

3.2.23 To timely complete the pubic and private improvements and facilities
required by Chapter 26.23 of the Land Subdivision Ordinance which
have not been waived including but not limited to the list of
improvements described above.

General:

4.  Before receiving building permits:

4.1 The permittee shall have submitted a revised and reproducible final plan
including 6 copies.

4.2 The construction plans shall comply with the approved plans.

4.3 Final Plats shall be approved by the Planning Director.

Standard:

5. The following conditions are applicable to all requests:

5.1 Before occupying the dwelling units all development and construction shall have
been completed in compliance with the approved plans.

5.2 Before occupying this Community Unit Plan, City/County Health Department is
to approve the water and waste water systems

5.2 All privately-owned improvements shall be permanently maintained by the
owner or an appropriately established homeowners association approved by
the City Attorney.
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5.3 The site plan accompanying this permit shall be the basis for all interpretations
of setbacks, yards, locations of buildings, location of parking and circulation
elements, and similar matters.

5.4 This resolution's terms, conditions, and requirements bind and obligate the
permittee, its successors and assigns.

5.5 The applicant shall sign and return the letter of acceptance to the City Clerk
within 30 days following the approval of the special permit, provided, however,
said 30-day period may be extended up to six months by administrative
amendment.  The clerk shall file a copy of the resolution approving the special
permit and the letter of acceptance with the Register of Deeds, filling fees
therefor to be paid in advance by the applicant.

Prepared by:

_____________
Mike DeKalb, 441-6370, mdekalb@ci.lincoln.ne.us
Planner
May 12, 2004  

APPLICANT/
OWNER: Connie Heier

2600 South 13th Street
Walton, NE 68461
(402)

Patricia Slaughter
507 Red Bird Lane
South Sioux City, NE 68776

CONTACT: Brian Carstens
Carstens and Associates
601 Old Cheney Road, Suite 
Lincoln, NE 68512
474-6311

F:\FILES\PLANNING\PC\PERMITS\SP\04000\SP04014 whispering creek.mvd.wpd
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